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REPLY BRIEF OF DEFENDANT-APPELLANT 
CLARK-SCHWEBEL FIBER GLASS CORPORATION 


Plaintiff has filled the 137 pages of its answering brief 
with a jumble of factual and legal arguments designed to 
give the appearance of substance to the claims asserted in 


I 


the District Court. Perhaps nowhere is this technique more 


transparent than in the stringing together of various cita 


tions and record references (PI.Br. pp. 8-16) in an effort 
to denoustrate that Textura was something more than the 
thinly-capitalized, losing operation which Powrie described 


on the stand (see, e.g., 516). In fact, the ‘‘inerease’’ 


‘s and ‘‘profits’’ in early 1966 were admittedly 


uct of at lihe rate m.esstuatement I Pow 


"e Case Is 


This reply will focus on the basic Issues 
appeal, withou attempting to correct eVETY distortion 
tained in plaintiff’s answering brief. 


a 


There was no proof of a conspiracy to drive Tex- 
tura out of business. 


The question submitted to the jury was: ‘*Was there a 
cr nspiracy between two or more per } or corporation 6 
to drive Textura out of business * * *?°? It is the jury’s 
affirmative answer to this question for which the record 


must supply support, and it does not. 


To make up for the lack of proof of agreement, plain 
tiff discusses at length its theory of motivation (PLBr. 
pp. 21-24, 46-47). But this diseussion falls woefully short 
of suggesting any plausible reason why Clark-Schwebel 
would want to drive Textura out of business. Plaintiff 
suggests that Clark-Schwebel’s motives for wanting to 
drive Textura out of business were: (1) ‘to eliminate the 
favored terms negotiated by Powrie with Clark’? (PI.Br. 
p. 24); and (2) to give vent to its irritation with Textura’s 
quality complaints (PIBr. p. 24). But neither provide 
plausible motivation for Clark-Schwebel 
out of business: (1) it had a clear riel 
with Textura to ‘‘change or withdraw all 
of credit’’ and ‘‘to withhold delivery until payment is 
ceived’? (1635), whieh rights it exereised on March 1, 
1966; and (2) it in fact took ' 


Be ee : * : 
Mextura’s quality complaint 


to arbitration on June 9, 1966, agwain according to the 


con 


tractual rermnedy (1635). Powrie admitted there was no 


evidence that either of these actions was pursuant to 


conspiracy (570-71), and ‘‘no elaborate conspiracy such 


as plaintiff alleges was necessary’’ for Clark-Schwebel 


to achieve the ends aserib to if by plaintiff. See Over- 
eas Motor. ] l t Motors, Ltd., 1974-2 Trade Cases 
175,242 at p. 97,613 (E.D. Mich., 1974). Clark-Schwebel’s 
actio} neluding its willingness to twice modify the settle 
ment term ith Te stura (1509-12, 1814, 1815), show only a 
desire that Textura stay in busn sand pay for coods sold. 

Plaintiff lists nine other matters which it argues 
justify the jury’s verdict, the first being the background 


he relations between Textura and the mills prior 


to Mareh, 1966. This baekground gives rise to no inference 
in favor of plaintiff at all. Powrie testified that the highly 
favorab redit: terms which he appreciated (516) were 
individ tiated by himself with each mill separately 
(354-30, 3 8, 844-547); moreover, the arrangements, 
eCVElL on Po rie’s cle eription, were not parallel, as for 
example, Clark-Schwebel did not charge interest on over 
dd account or | ea personal guarantee from the Pow 
ries \ hile Steves and Burlington both charged interest at 
times and Burlington had personal wuarantee in 1965 
(450, 560). Plaintiff never suggested to the jury that 
the faet that each of the mills ‘* bent ove! hackwards, with 
this particular account to accommodate and help him”? 
(S75) Ol fs) lenecd a ce piracy 


Te early exchanges of credit information to which 
ional com. 
munications between coniunoe ppl Thus, for example, 
PN S1 (1421), dated June 2, 1965, reeords a conversation be- 
tween Nordheim and Kell: in whieh Nord ‘im said to Kelly 
that: Textura owed Clark-Schwebel $31,000 (past due) ; that 
new money was coming into the business; that Nordheim 
had learned that Textura was also slow in paving Stevens 
and that Stevens charged interest which Textura paid; that 
one large item on the Textura balanee sheet—the MoVae 
process might © Valuable but not as valuable as the 
halanee sheet showed; and that he would send Burlineton 
the April 00, 1965 finaneials whieh Clark-Schwebel had re- 
eeived from Textura. No restriction of eredit followed this 


exchange of information and in facet both Burlington and 


argument is upside dow 

do not prove a conspirac: 
been pron | le he Im 

to earry out the purposes of 


discussion imfra, pp. 20-21). 


Plaintiff also contends 


Schwebel, Clark-Schweb 


credit Le pa ! I { F , SO there Wa 
the ealls other than Schwebel and Nordheim.’ 
hand, there ts ap ol ely ! f clenes of « 
and Nordheim to managemeé 


(LOT, 


tions from Schwebel and Nord 


by Burlington 


management, 


ration between 


change perl te 


** Mr. Garvey of 
had Irequent conver 


an alleged 

certain fabrics, 

1966, when 

Textura dispute 

ated to 

Burlington 

"and other fabries. As indicated 
sno evider ‘ 

rk-Schwebel to Burlington’s 

through Burlington’s credit 

neontradieted evidence, inelud 

timony and contemporaneou letters, 


j 


showed that we: ig was temporarily halted because of a 
quality dispute b surlington and Textura and credit 
approval of mn ‘contracts was held up while Burlington 
tried to gain renewal of Powrie’s personal guarantee in 
early 1966. A le er from Powrie to Vollers of Burlington, 
dated June 6, 1966 (1874), withdrew all Textura’s orders 


tor fabrie nitil the quality problem could be resolved. Atte) 
receipt of this letter. Mr. Vollers gave instruetions for the 
stopped (900, 1874). Powrie was in- 


on on June 13, 1966. Almost imme- 


diately afterwards on June 22, 1966, Powrie, according to 


his own statement, was told that Vollers was again ‘‘turt 


ing on the t: the above items’’, including ‘‘Crown’ 
(1649, 419, | Shipments of the style ‘*Crown’’ in 
June and July under the old contract were over 10,000 

i th months (1645-48). If Burlington had stopped 


June 15 pursuant to conspiracy with Clark 
| 


—OTTLE 


low relating to the prospective arbitration, 


irdly plausible that they would change course and 
he tap on’’ on June 22 when nothing had happened 


to the arbitration.* 


ontract, Powrie had been 

val had not been granted 

vordheim talked to Kelly 

memo of July 8 (1498) 

approval on this new 

contr moreovet re W ab itely no evidence of any contact 

between Clark webel ar ann who was in Burlington's Los 
Angeles office 


lington in 
attached 
had an outst 
Textura 
pected not only of | 
ra 

A further red 
‘“threats”’ 
not 
iv 


setth ment fier 


tion were 
damage to 
agreed to 


not tern mated \vain, \ 


L of 


arbitration, this 


ts brie { discussing 
subject 


suff I 


as Textura clearly 


Moreo 


Burlington and 


steven 


with Clark-Sel 


1 


lark-Schwe 


~ 1.000 agai 


arbitra 
‘ttled at no 


F.OOO « the S70.000 


Nn 
Burlington credit was 
uch of Point 


to ttle the 


sy 
hil Tyee 
bhi | 1 | 


; , 
the : Mo yressure 
P ' * 7 . 
is <tudioush avoided Lt) 


inj from it. 


ed no 


mwebel on Jul by ta nf 


testimony demonstrates the total inconsl 


) 


dict. ()y July yd 


1966, Powrie ree 


iveda 


ie 


felt under p re when h 4 with Schwebel 


and Nordhen July 20 and therefore ¢ to settle, but 
P 


1¢ 


Sehwebel (4381). On the 


« supposedh ‘ ; 
xerted by Burlington. 


to provide support 


of space ra voted TO 


eonstitute its 

istent verdicts 

pula \ \ : for alleged in 

COTS Steneys quoted { ! 2 0 I Poa Ws st Coast 

Theatre Cor) ; aradis tres Corp., 264 F. 2d 

O02, GODS (9th ; QF i conspirator nught be 

cleared ‘for wledee of the scheme or unlawful 

design 0 ise they were coe! “od’?’—are just not present 

with espect 1 te There is no rational basis on this 

reeord for findine Porlineton had coerced Textura into 

ettling if I te with Clarl Schwebel and not finding 
that Stevens 


There is no record support for the elaim that Burling 


ton’s actions with respect to weaving the Clark-Schwebel 


fabric ‘*Morro’’ were taken pursuant to a conspiracy OF 
caused any harm to Textura. In fact, Burlington « 
as ~mple run on that style, and Powrie testified that he had 
a conversation with Vollers which was noncommittal as to 
whether Burlington would be apie to weave that fabric « 
not (425). Powrie said, however, that subsequently ly 
had lost interest in it and ‘‘it kind of faded out of the pie 
ture’’ (427). The jury verdict for $531,617 can harelly 


be based on Burlington’s allegedly noncommittal response 


to Powrie’s request to weave a fabric in which he then lost 


interest, and for which no order was ever submitted. 


Textura now also claims that the jury could have it 
ferred some sort of conspiracy because of Burlington’s 
claimed neglect of quality problems. But Powrie volun 
teered on the stand—he was asked only about Stevens’ 
adjustments—that he always got satisfactory quality ad 
justments from Burlington (520), and there is absolute 
ly no evidence of any contact or influence of Clark-Schwebel 
with those in Burlington responsible for quality adjust- 
ments.* 


Textura continues to argue in the face of no evidence 
that Kelly must have been alerted to Clark-Schwebel’s 
claims against Textura prior to the June 8, 1966 telephone 
call from Nordheim of Clark-Schwebel to Kelly of Burling 
ton recorded in a memorandum of that date (1488). , 
This memorandum, offered in evidence by plaintiff itself, 


* Plaintiff claims, without record reference, that there wa 
“spirit of compromise” about quality disputes present at a June 2 


meeting between Powrie and Burlington but that this faded atter the 
June 8 communication ot Nordheim to Kelly. Yet the June 6 letter 
signed by Powrie ! imself, stating that no conclusion had been reached 


about the quality problem, and that in light of that Powrie 
going to place any orders for new styles, hardly any 
spirit. In fact, Burlington as late as November 29, 1966 agreed 
take back substattial amounts of yardage shipped 
that Powrie claimed were unusable (1809-10), and 
that this was satisfactory (511-12, 1534-36) 


** Tt was the testimony of the head of Burlington’s Credit Depart 


ment, Garvey, that memos to the file were regularly prepared on or 
about the time events, such as calls, took place (Tr. 2057 


> 
“25 ) 


8. 1O66 


had a claim agau 


Civie ¢ litle } 
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proot of conspiracy and ‘1.dependent bu iness judgment 
(Modern Home li Mie On . fart yo ent and Ii 
demaity Co., 197 ( ases i. Yad ir, 1975)), 
nor does plaini eter to the even more recent Third Ci 
cult case of Ves Corp. Vv. DB. Jd al Products Co., 


1975-2 Trade Cases {60,451 (° ‘ir. 1975). In that case 


a jury verdict for plaintiffs was set aside by ‘he trial court 
and judgment for defendants was affirmed on appeal. 

case involved the refusals of a manufacturer of 

ing materials and its licensed applicator to sell 

to other applicators. The court concluded that a jury 

not have reasonably found that parallel refusals to deal con 
stituted an illegal conspiracy, even where there was proot 
that the defendants had had conversations regarding plain 

tiff during the relevant period. The court said that plain 
tiff’s evidence did not include two elements ‘*generally con 
sidered critical in establishing conspiracy from evidence of 
parallel business behavior’’: (1) a showing of acts by de 
fendants in contradiction of their own economic imterests 
and (2) a satisfactory demonstration of a motivation to 
enter an agreement. With respes to the question of motiva 


tion, the Court said: 


se 


in ‘absence of a demonstration of 

benefit a party to re fuse to deal, the requisite Inference 
of conspiracy does not follow from a mere coincidence 
uf refusals to deal.’’? (/d. at pp. 67, 186, citing First 
National Bank v. Cities Service Co., 3! Bin ea AS hs ate de 
(1968).) 


The Court held that since plaintiffs had cailed to prove any 
conduct contrary to defendant’s economic interest and did 
not point to any factors which would have provided plau 
sible motivation for a conspiracy, there was insufficient 
evidence ‘to permit the jury to reject the conclusion that 
[defendant’s] refusals of plaintiff’: offers to purchase 
were the result of independent business judement xe} 
cised consistently witn its economic interests.’’ Jd. at 67, 


137. 


Plaintiff confines its legal analysis largely to quoting 


dicta from numerous cases which resulted in judgments for 


11 


While plain iff refers to this as a ‘*elassic’’ conspiracy 
case, it makes effort to refute app llants’ demoustration 
that except for credit exchange and highly attenuated proof 
of ‘‘similar’’ behavior, no other evidence of conspiracy \ 
adduced. Plaintiff’s quotation the District Court to t] 
effect that there was such other evidence does not make up 
for the deficiencies in the record, no more than plaintiff’ 
quotation of te District Court that the actions taken wi 
in “apparent contradiction’? to defendants’ self-inters 
make up for plaintiff’s (and the District Court’s) failu 


to analyz or sapport that proposition. 


i 


There was no evidence that a conspiracy between 
defendants was the proximate cause for Textura going 
out of business. 


Again, to return to the question posed to tse jury, were 
defendants’ acts the proximate cause of Textura going 
out of business? It would not be sufficient, as plaintiff from 
time to time suggests in its brief, to find that defendants’ 
acts caused * / njury plaintiff (PL Br, p. 69); 
rather, in the language of the Supreme Court quoted by 
plaintiff, it must be shown that the illegality was a ‘tmate 
rial cause’? of Textura having gone out of business. Zenith 
Radio ¢ orp. Vv. Hazeltine Research, Inec., 395 U.S. 100, 114, 
n.9 (1969). 


In this light, much of Point f of plaintiff’s brief falls by 


the wayside when the issue of pro nite <e 3s con 


12 


sidered. Even if there were 

the jury on the question of whethe: 

obtain personal guarantees from the Powrtes 
antees were ever given and certainly did no 
Textura’s going out of business. The same 1 
lington’s alleged failure to weave Morro, the fal 
Powrie lost interest, and of the alleged pre 
Burlington to force Textura to enter into o1 
ona settlement agreement, which resulted im i 
$5,000 on an admitted $70,000 obligation. 


Much of plaintiff’s attention in Point I] 
the alleged harm suffered by Textura resulting 
withdrawal of the ‘‘extended terms of credit.’’ 
course of plaintiff’s argument, such terms seem 
the level of a vested right. They of course were 
thing. The contracts between the parti 
in effect and each defendant had the ri: 
30 or 60 day credit terms provided for therein (see Clark 
Schwebel Brief (hereafter ‘‘C-S Br.’’), p. 16, note). The 
fact that Textura might not have been able to remain in 


business without extended terms does not mean that de- 
fendants were obligated to extend them; surely defendants 
were not obligated to maintain Powrie in the 
business on such terms as he from time to 


desire, irrespective of the financial risk to them 


With respect to che alleged withdrawal of extended 
terms of credit by Clark-Schwebel and Clark-Schwebel’s 
refusal to ship fabric to Textura on a credit basis, these 


actions stem directly from ihe March 1, 1966 decision of 


Clark Schwebel as to which there is not on lota of proot 


of prior discussion or agreement with Burlington, and 
deed both actions were specifically permitted by the contract 


between the parties. 


Plaintiff also contends that there were no other sources 
of supply except Clark-Schwebel and Burlington, and that 


it could not even buy the goods needed for the ‘Seontract 


business from Stevens. This argument is flatly cont 


dicted by Powrie’s own statements on the record, such as 
“We bought merchandise from Le at peopl It may not 
have be from the det lanit t all.’’ (SSO-81; see also 
C.9., 486-8i hg as | i | | that Tex 
tura had for ! in t La 

tin] volume of fabries from J. P. Stevens and that 


was able to obtain extended credit terms from Steve 

eause it used their fabries in the contract business.” United 
Merchants and Manufacturers was another admittedly sub 
stantial weaver of decorative fiberglass fabries (Tr. 12s 
29) anda potontial source of supply which was much large. 


than Clark-Schwebel: indeed Clark-Schwebel was not even 


a factor in the decorat e Tabrie mMaustrs 906), and Powrn 


claimed it ‘*didn’t have anything to sell’? in any event 


Tr;' 659). 


) ee EF 4] 4) ee Pa { eS et 4 $ } 
Plaintiff contends that Textura nanertar statements ao 


not show that Textura had large and erowing Inventories 


of fabrie. But the very figures it quotes (PL Br. p. 80, n.) 


+1 


show the purchase of more invento V tian Was U ed in 


July, August, September and Oe er, 1966, the very months 
in which plaintiff claims it suffered the most damage. The 
income statements identify the inventory item as ‘Pur 
chases, Piece Goods, Finishing and Printing’ (e.¢., 1377 
79). Asked about these very figures, Powrie testified that 
those purchases of inventory were made on credit from 
Stevens and Burlington (Tr. 2154-55). 


Plaintiff does not respond to the fact that Dommerich’s 
building up of large cash reserves in Textura’s account 


during July and August, 1966, meant that, in Powrie’s 


vad as rie testified that v 1 hie | ( ( ended credit 
terms he told Steve this iY flere between 
our comp 1 it { io ) We ere 
enter mto “a me b ela | mn) our 

“a 1] 

( toner tO 1 al, hey HV, it pr er ) t 
would b I with St hy ¢ For those t : 
ve needed t | ¢ n the ce 1 t 


14 


words, ‘‘we didn’t have cash to operate 
It was this, and Textura’s inability 
which were the material causes 


business. 


88. 


Plaintiff’s proof of dams 
We shall examine the 


which plaintiff claims 


profits.’’ (Br. p. 89, n.). 


A. The Expert Projections 


The principal damage arguimen 
the projections of Drs. Bruner : 
inadequacy of which has been 
lington’s opening brief. We submit that 
were so unwarranted and so outlandish 
not have been received in evidence at all, 1 
justify this jury’s v rdiet. The end res 


tions were three possible damage figur 


Mosich: (1) $56,615,799; (2) based on a slower erowth 


£48 503.471: and (3) with Dr. Mosich taking what he 
acterized as an effort ‘‘to be conservative, to take 
tious an approach as I could base n the into 
I had before me’”’ (837), $13,581,518. This 
an enterpri e which had | ; 55 and 
previous two years of | tion, be fore 


conspiracy commenced, 


In any event, these were the only figures diseu 


plaintiff’s experts, and hardly supply a rational 


tion for this jury’s damage figure. Dr. Mosich’s ** 


tive’? and ‘‘eautious”’ projection of $13,531,518 is 
precisely $13,000,000 more than the jury’s finding of 
617; there was no way to get from one fi 

As the Court said in Joseph EF. Seagram & So 


ate, 


ehar 


B. 


nol nel 
ye or 
that Jur 
} 

MISINOSS 


Tl au nO i] rors. Lf 116 F. 2d 71,8 (9th Cir., 
1969 ri ed 296 U.S. 10 » (197Q0) 

We t the plaintitt not re 
quired to ) t tical certan the amount 
of its ¢ ! tro del tant olation 
of la Citation omitted.| But this 
does not 1 hat the door is opened to present to a 
Wu) ve kind of rary { speculation that went to the 

\ in this ca 


( to 1 { 1! i ird al oO on tie ba Is 
te ul fin l statements of Textura for 1966 
1368-79), and the June, 1966 pencil draft state 
7 ] 
ow Te \ ipposedly increa ing sales in 1966, 
of o the Janu Mi: monthly sales, which 
| ro ( t} of those onths Mm thr rea ot 
(/P? 13 », 40) ( 0 | enough, plaimtitf doe 
de on at mmary the June and July figure 
1277-79) although Powrie testified on the stand 
ind July had bees excellent’? months in which 
had been ‘*terrific (Tr. 798). 
oO irpri ne tha he Mi H e month of 1966, a 
he odurre tit ent, sho ales of around $100,000 
mouth. because as Pextura hookkeepe r testified, 
directed by Powrie to keep the hooks open every 
ntil les reached $150,000 (919-20). As Powri 
‘Q. Now you in faet directed Miss Sharpe to in 
in the June ile invoices that were dated ii July, 


vou not?”’ 


’ 


\. Yes, and that’s true of all these statements.’ 


SOL), 


Dr 


In contrast, 


the mont 


example 
$128,000 

that statement 
properly recorded 
the sales in June, it 
805: Tr. 1106). Y 
sented both to his 


been ‘‘terrifie’? (T 


tors os(-91 is 1 
damages. itrodue 
jections, that statem 
by the accountants, 
one $66,000 sale 
sales included in 
ability of which has 


mony of Zimmerman at the 
as he had been removed from the Textura account prior 
} 


to the time the statement was prepared and did not examine 


Textura’s books and r “ls contemporaneously with 


ry 


preparation (743). To the extent that Z! 


tempted to justify the 


ination of hooks eight vears after the events 1 eparation 


for his testimony, suc} j ifie is 1 wetter than that 
offered for the unaudited sti mt involved in Anutso 
Daily Review, Inc., 383 ¥ 

prepared after the commencement @ litigation. 

the statement invols in Knutson, PX 47 (1887-91) 


based on unverified and 1 roper management represe 


ce To this state 
went behind the 


1329).” 


C. The Friedman Projections 


on the deposition te stimony of Tex- 
1965, Friedman, and on projec 
apparently in 1965 (949 

o show what Tex 

's levels were reached. 

profit projections were also 


and that if the 


t 
vere not suecessful, then the break-even fig 


res projected would not hold (963). The aggregate ex- 
penses for the first six months of 1966, as shown by Tex 
tura’s records, were $256,996 (1587-91), or a monthly aver 
age expense figure of $42,832. Friedman’s projections 
would not show a profit at this expense level until Textura 
reached a monthiv sales level of approximately $200,000 a 
month (1395 Textun ever reached such a monthly 

’s wildest imagination. Fried- 


mans nro jee io! ‘ t To ide 1 competent evidence 
of damage: all it does, in conjunction with Textura’s own 


records, is confirm continuing losses. 


D. Textura’s ‘Lost Contracts’. etc. 


laintiff relies on a motl 


ey assortment of un 
ial documents. Even if these doeuments were 
they demonstrate was that Textura would 


lume, over a period of months, whieh 


VO 


ht of Textura’s expenses, be sufficient to bring 


position. 


The first group of documents in this category are sup 


} rehase orders or Invoices of Textura in 


representative by 

“no truly representative 

| ted existed”, but that “the 

first six montl f 1966 was not an unrepresentative period in Tex 
tura’s history” (Pl. Br. p. 107). 


1966’ (1652, 1653 

Textura records 

ord rs showing hata 

from an outside company 

locument 

tion Was ever 
Next 


Next are two ¢ 


contracts or ‘workin: 


sentative 
after this 


| 
jobs t 


Heit 
Textura, Ltd.’ 
January 3, 1967, 
tura which that 
‘saving that he 
ent 

of 


There are, in 
(1570, 1707, 1710-11), 
progress in obtain 
an example, there | 
whether the listing of names reflects contrac which have 
actually been signed or jobs where fabric wi specified, 
Powrie’s testimony with respect 1 ese exhibits di] not 


identify any firm contracts 


ery dates are in both 196% 
recalled that at the time 
Fenestra Fabries, Textura’s 


rate entity ‘ owned ly io 
that in the absence of some showing that these 
reflected Textura contracts—as distinguished from Fen 


estra contracts—they are totally incompetent in any event. 


Finally, plaintiff claims that damages could be based on 
unfinished contracts of Textura, a claim which the trial 
judge called ‘‘very tenuous’? (485). Analysis of the eon 


traets involved bears out this comment, for at least two 


19 


oft the contracts (1564 Oo, 1o606-6¢ ) invol ed fabrics other 


than those supplied by defendants; four (1566-67, 1651, 
Lt ' Lit \ @ 4 ird parties with Fenes 
tra, now owned | 1? mralrstro individually, not 
by | 11 ! 191) i i | (1609 1703) is cf ipleted 
I\ Textura’s representa ith Clark-Sehwebel fabric 
(487, 490) 


We submit that neither plaintiff’s internal records nor 
the grandiose speeulation of its experts justify the jury’s 


award of damages. 


IV. 


Errors in the charge te the jury and conduct of the 
case require reversal and a new trial. 


A. The Errors in the Charge 


Plaintiff’s principal authority with respect to the stand 
ards to be applied to jury charges, Franks v. United States 
Lines Co., 324 F. 2d 126 (2d Cir. 1963), teaches that ‘‘a 
single ruling can vitiate an entire charge if it is on a vital 
issue and is misleading’’, 324 F. 2d at 127. And it is well 
established that an erroneous statement of the law as to a 
speeifie vital issue cannot be cured by a prior abstract 
charge. Delima vy. Trinidad Corp., 302 ¥. 2d 585, 587 (2d 
Cir. 1962): Bollenbach v. United States, 326 U.S. 607, 612 
(1946). 


Certainly the four fundamental errors deseribed in our 
opening brief (pp. 36-40)* related to sueh ‘‘vital’’ issues. 
Plaintiff’s conspiracy case admittedly rested solely on ¢cir- 
cumstantial evidence, arguing that inferences were to be 
drawn from the faet that defendants were allegedly in 
‘constant contact’? (exchange of ered't information) and 
supposedly took similar restrictive credit measures toward 
Textura after March, 1966 contrary to their independent 
self-interest. .A misleading or incorrect charge on these 


* The charges regarding independent self-interest and exchange 
of information ; the failure to distinguish the two claimed conspiracies 
and references to “one conspiracy” and “the conspiracy”; and the 
charge regarding co-conspirators. 
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issues would make a proper resolution of the case by the 


jury impossible. 


With respect to the issues of parallel conduct and inde 
pendent self-interest, defendants request da charge to the 
effect that similar or parallel conduct would not alone 
establish the existence of a conspiracy and that o infer 
ence of conspiracy could be drawn where the actions of 
defendants were consistent with their own independent 
self-interest. (C-S Br., App. B, pp. 5a-4a). Plaintiff's ré 

ponse to this is (1) that the charge in eff I 
(Pl. Br. p. 119), although manifestly it 

the charge does not reflect the law (PL. 

it does. 


The charge as give) 11 i ‘ondants’ claim 
of independent s “nter | be Vie \ ! jury 
only as ‘tending t refut ! re » that ( was a 
conspiracy.”’ This Vie ° -eonseous parallelism doe 
trine—that parallel or similar eonduet raises an ferenes 
of conspiracy and evidence that the actions fleet ined 
pendent business judgment only tends to refute the 
ference—is contrary to the law of this cirenit as + 
lished in Modern Home Institute, Inc. v. Hartford 
dent & Indem. Co., 1975-1 Trade Cases 60,216 
1975). Itis contrary also to Venzie Corp. 

Products Co., 1975-2 Trade Cases, {60,481 

which holds that the burden is on plaintiff to prove 
plausible motivation and that defendants’ acts 

trary to their economic interests, before a conspiracy can 
be found. See, also, Joseph E. Seagram & Sons, luce. v. 
Tlawatian Oke & LL quors, Ltd., 116 F. 2d 71, 84-85 (9th Cir. 
1969), cert. denied, 396 U.S. 1062 (1970) and the enses cited 


~~ 


at pp. 37-40 of the Burlington Brief. The Court’s mstrue 


tion on this vital issue was incorrect, misleading to the jury, 


and highly prejudicial. 


The Court in its *harge also permitted the jury to con 
sider the eredit information exchange as evidence in deter- 
mining whether a conspiracy existed (1195). This is con 


trary to the principal case cited by plaintiff. In Fo. 


West Coast Theatres Corp. v. Paradise Theatre Building 


Corp., 264 F. 2d 6GO2 (9th Cir. 1998), the Ninth Cireuit 


stated: 


“The trial court told the ry that) inference of 
cCONSpU fu ty be drawn from the doimg ol thes 
acts.’’ (Emphasis added.) l it 606 

This is the instruction (2e., er lit exchange @ nol Vio 
late the antitrust law) defendants requested and were ce 


nied (C-S Br., App. B, p. 6a). In the / ease, the Ninth 
Cireuit went on to say that these % I 
sidered once a conspiracy was 

t 


o show a conspiracy. 


evidence 


Nor did the trial court i) “ue jury, 


would now have it (PL Br. 121) the i! could 
eonsider the exchange of creail torn on as denee of 
Conspiracy only { they fo \ i roy than a mere 
eredit exchange. The court ga no h cautionary charge, 
and by failing o to do totally liscaraded tt rotections 
viven to legitimate credit exchange | Supre! Court 
in Swift e Co. v. United State 196 ().8. 37d (1905), tue 
Cement V rs. Prot elie is hh. a Cnt i State Alte | ‘) 
588 (1925). 

As to the other errors in the charge, pla tiff contends 
that the jury verdict was not affeeted by then hat is, for 
example, that the jury must have found that Burlington 
and Clark-Se vebel cor read With ea other despite the 
admitted) V\ the court) erroneous Charge sugee ting that 

le } ley evlele ct rewaradil r ¢O-COl "T tors 


the jury could 


Surely the courts cannot he sntisfied with the vingil par 
ty’s Pollyannish view of the delil itions: What counsel 
for either ide ean never know is Whether the jury eonsid 
ered aus ol the fest ‘ ara y Dor nie ich Ol Sott 


to its conclusion,” or \ hat importance was 


iPacy in findine that 


B. The Prejudicial Atmosphere of the Trial 


Plaintiff 
industrial 
prove deeora 
all of its case 
aration, plain 
showing price con 
to its claim. 
trial court exe 
admissior 


(Tr. 1422-25). 


« tts lie + 
as ‘°a phantom Cis 


“The Court: This 
We don’t hay 
charged for decorative fabric 
prices, anything on wl ch you cou 
of a conspiracy Phe nfire 
duee what could 
testimony with ft 


” 
on. 


bak! bi } ! ‘here Is pr f ofa conspiracy to fix 


industrial yp , but tl not evid 


prices of ce “atin ‘abries. There is no 


between the products, * ? CE, pe 14Zer" 


The fact that the similarity between the prod 
ucts’’ is also bort it by th Information (PX 866) which 
specifically exclued decor: ive fabries from its ambit ({1). 
This fact effectively distinguishes Milgram y. Loew's Ine., 
192 F. 9d 579 (3rd Cir ) cert. denied 348 U.S. 929 
(1952). which limited evidence of past proclivity to situa 
tions where the conspiracy to be proved was ‘identical in 
scope and nature’? with the prior conspiracy. Moreover, 
when all the evidence was in, and decorative price-fixing had 
been ruled out of the case, plaintiff was nof deterred from 

the Dead-Man’s 


ve been—was ex- 


the end 

nexpeeted and im 
nse! tor appellants 
yin an admittedly 
tements directly con 


personal emergency 


arose. This meant mn nl sat Hants were deprived 


eht to explal heir case t 1e jury,” but 
that »aurv i ‘ ‘ leprived of clear enuidance on the 
law, lending to it ‘ | expressions of confusion (See 


1135-59). 


appropriateness of 


enclusion 


The judgment below 


be reversed and a judg- 
ment for the defendant 


a matter of law, or, 
be granted. 
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